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SOCIAL SECURITY DISABILITY CLAIMS 
 
 

By: Elliott Andalman, Esq. 
 
 
 Our work for clients now includes a vast array of administrative law claims, which can be 

loosely defined as disability benefits law.  These claims include Employee Retirement Income 

Security Act (ERISA) employee claims for long term disability (LTD) and short term disability 

(STD) insurance, Federal Disability Retirement and State and County Disability Retirement 

benefits for federal and state employees, and Social Security Disability (SSD) benefits.  This 

article hopes to provide practical advice on how to handle social security disability benefit 

claims.1 

 The federal Social Security Administration (SSA) administers the primary component of 

our country’s social safety net for workers who become disabled.  The SSA is one of the largest 

bureaucracies in the country, processing over two million applications for disability insurance 

benefits filed each year.  These claims are primarily made by workers who have become disabled 

to work by injury or illness.  Unlike workers’ compensation and automobile collision claims, 

there is no social security benefit available to a worker, unless they can establish that the worker 

is totally disabled.  More specifically the worker must prove that as a result of a medically 

determinable physical or mental impairment(s) the worker is unable to engage in any substantial, 

gainful activity (SGA) for at least 12 consecutive months.  See 42 U.S.C. Chapter 7 and 20 

C.F.R. Part 404.   

                                                 
1 It is beyond the scope of this article to attempt to provide a complete overview of social security law or to provide 
comprehensive citations.  There are whole texts dedicated to this, such as Bush, Thomas E., Social Security 
Disability Practice, James Publishing, Inc, 2004. 

 



If Social Security Disability Insurance (SSDI) benefits are awarded, they are paid 

monthly and usually range from $700.00 per month to $1,700.00 per month for an individual, 

depending on the amount of social security taxes paid into the system.  Benefits are never paid 

for the month the individual becomes disabled, or for the next five months.  Also, benefits cannot 

be paid more than 12 months prior to the effective date of the application.  Thus, benefits begin, 

if the claim is timely filed and won, on the seventh month after the onset of disability.  Benefits 

will continue so long as the worker remains disabled and does not engage in gainful activity 

(defined in 2005 as earning a gross income of more than $830 per month) until age 65, at which 

point the worker should be seamlessly transferred to retirement benefits.  Additional benefits are 

available for dependent family members.  The benefits available through these claims can often 

run into the six figures and can provide crucial income to allow disabled workers to avoid 

poverty and homelessness. 

 Clients seek help at all four stages of the administrative process - initial application, 

request for reconsideration, request for hearing which goes to an Administrative Law Judge 

(ALJ) at the Office of Hearings and Appeals, and request for review of hearing decision which 

goes to the Appeals Council.  A final decision of the Appeals Council can be appealed to the 

United States District Court, with venue determined by where the claimant resides. 

 There is a significant role for attorneys to play assisting clients to complete the lengthy 

and intrusive forms that accompany the application process as well as collect medical 

information vital to winning these claims.  However, the focus of this article will be handling the 

second level appeal, which is the request for hearing before an ALJ. 

 If a client who has received a denial decision on reconsideration of their claim comes to 

see you, it is fairly simple to perfect an appeal to an ALJ.  Counsel needs to file a written appeal 

within 60 days of receipt of the reconsideration decision.  The SSA will presume, unless the 
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claimant can prove otherwise, that the decision was received 5 days after it is dated. Thus 

counsel should calendar a deadline of 65 days from the date of decision for the appeal to be 

received by SSA.  You should always file the appeal with the local office (referred to as the 

District Office (D.O.)) of the SSA that the client has used to process their claim.  The appeal 

form that must be filed at this stage is a Request for Hearing by Administrative Law Judge (form 

HA-501-U5).  The client must sign the Request for Hearing.  The SSA also wants the claimant to 

sign, in triplicate, a new Authorization to Disclose Information to the Social Security 

Administration (SSA) (form SSA-827), and complete a Disability Report – Appeal (form SSA-

3441-BK), which provides updated information on the client’s treatment and condition.  All of 

the aforementioned social security forms can be downloaded from SSA’s website at 

www.ssa.gov. 

 To properly open a file and enter an appearance in an SSD claim, you need a retainer 

agreement, medical authorization form, and Form 1696, Appointment of Representative form 

(also available from www.ssa.gov).  The standard retainer agreement provides for a fee of 25% 

of accrued benefits awarded to the client or their family with a cap of $5300.00 through a hearing 

before an ALJ will be automatically approved.  Other fee arrangements will not be automatically 

approved and will require you to file a fee petition at the end of the case.  It is a misdemeanor to 

charge a fee that has not been authorized by SSA. 

 Fundamentally, SSD claims require proof that the claimant is medically unable to work in 

light of their age, education and work history.  Therefore, from the initial interview, begin 

obtaining this information.  Obtain the work history of the claimant for the last 15 years, 

including information to clarify the work as skilled, semi-skilled or unskilled, and whether the 

work was sedentary, light, medium or heavy.  
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Medical evidence is obviously crucial.  The key to these cases is establishing the 

functional limitations of the worker through the treating physician(s).  Therefore, in the initial 

interview, find out not only the medical diagnoses of the claimant, but also the symptoms the 

claimant suffers that prevent them from working, including side effects of medication.  Be sure 

to get the names and specialties of treating physicians, and the medication the claimant is taking.  

Finally, learn how your client spends a typical day, how far they can walk, how long they can sit 

and stand, and how has their illness affected their ability to engage in hobbies, social activities 

and other activities of daily living.  The SSA will be gathering all of this information and an ALJ 

will generally expect testimony on all of the above. 

 The length of time from requesting a hearing to obtaining a hearing is unpredictable, but 

often within about a year.  After filing the request, counsel will get a letter from the Chief ALJ 

when the file has been transferred from the D.O. and received by the OHA.  If such a letter is not 

received within 90 days of filing the hearing request, inquire as to the status of the claim.   

 What does a claimant have to prove to win the claim for an award of disability insurance 

benefits?2 

 The SSA uses a “five step sequential process” to analyze disability benefit claims as set 

forth in 20 C.F.R. Sec 404.1520(a)(4): 

1. Is the claimant working now?  If the claimant is doing substantial gainful 

activity, then SSA will find the claimant not disabled. 

2. Does the claimant have a “severe” medical impairment or combination of 

impairments?  In this step “severe” is defined merely to mean any medically 

                                                 
2 This article makes no attempt to be exhaustive.  There are literally hundreds of pages of  Social Security 
Regulations as well as numerous texts written on how to handle these claims.  Further, there are numerous other 
issues that may arise in these claims such as establishing that the claimant is insured or that the claimant’s onset of 
disability began before the claimant’s last date insured.  There are also related claims with other issues such as 
termination cases, children’s cases, adult disabled child cases, and widow and widower claims. 
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determinable physical or mental impairment which affects a claimant’s ability 

to perform work related activities and has lasted or will last at least 12 

consecutive months.  See SSR 85-20.  If there is no “severe” impairment, then 

SSA will find the claimant not disabled. 

3. Does any of the claimant’s medical impairments meet or equal SSA’s listing 

of medical impairments (20 C.F.R. Part 404, Subpart P, Appendix 2)?  If it 

does meet or equal a listing then an award will be made.  If not, SSA will go 

to step four. 

4. Can the claimant still perform their past relevant work – that is, one of the 

occupations performed in the last 15 years?  If the claimant can, then SSA will 

find the claimant not disabled.  If the claimant cannot, then SSA will go to 

step five. 

5. At the fifth and last step, SSA will consider the claimant’s residual functional 

capacity.  SSA will determine from functional limitations and age, education 

and work history if the claimant can make an adjustment to other work.  The 

burden shifts at Step Five to SSA to establish that there are other full-time 

jobs in the national economy that the claimant can perform. 

 In each case, counsel should collect medical information in order to file a letter 

memorandum prior to the hearing asking for a favorable decision on the record.  Counsel should 

seek medical evidence from treating physicians3 that documents the length and frequency of 

treatment, diagnoses, symptoms, and functional limitations that establish that the claimant meets 

SSA’s definition of disability.    That can include meeting one of the listings as set forth in Step 

                                                 
3  I often use medical questionnaires that I have located or developed.  A good source for questionnaires is Bush, 
Thomas E., Social Security Disability Practice, James Publishing, Inc, 2004. 
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Three or establishing that a client over 55 cannot return to their past relevant work as provided in 

20 C.F.R. §404.1560.  In most cases, it means winning the case at Step Five and obtaining 

medical evidence of functional limitations that establish that the claimant cannot work. 

As set forth above, the priority in these cases is to obtain this medical information from 

treating physician.  That is because of what is called the treating physician rule.  That rule, set 

forth in 20 C.F.R. §404.1527, requires that the findings and opinions of treating physicians, as 

opposed to one time examiners, regarding limitations caused by the medical illness or injury, 

must be given controlling weight unless the administration provides good cause for rejecting 

those findings.  The C.F.R. explains that more weight is given to the opinion of a treating source 

because of the longitudinal picture and unique perspective such a source can provide. 

Reports from treating physicians which simply state that the claimant is totally disabled 

are not given controlling weight.  That is the ultimate question that is left up to the 

Administration to decide.   However, findings and opinions of a treating physician as to 

functional limitations and other underlying facts will be given controlling weight if “well-

supported by medically acceptable clinical and laboratory diagnostic techniques “and” not 

inconsistent with the other substantial evidence” in the record.  20 C.F.R. §404.1527(d)(2).  It is 

important to be aware that the SSA cannot reject a claimant’s complaints merely because they 

are subjective.  Rather, a claimant need establish only that they have a medical impairment 

which is reasonably expected to produce subjective complaints such as the claimant suffers from. 

See Mickles v. Shalala, 29 F.3d 918, 920 (4th Cir. 1994); SSR 96-7p. 
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 The treating physician rule provides the basic outline for how to collect evidence to 

prevail on these claims at Step 5. 4  Here are a few examples of the questions to seek answers 

from the treating physician(s): 

1. How many hours in an 8-hour work day can a claimant sit or stand/walk? 

2. How many workdays a month is the claimant likely to miss as a result of their 

impairments or treatment? 

3. How often during a typical workday is your patient’s experience of fatigue or other 

symptoms severe enough to interfere with attention and concentration needed to perform 

even simple work tasks? 

4. How often during a workday does the claimant need unscheduled breaks, and how long 

will they typically last? 

5. For an emotional impairment, is the claimant able to meet competitive standards needed 

to do unskilled work in their ability to (1) accept instructions and respond appropriately 

to criticism of supervisors; (2) get along with co-workers or peers without unduly 

distracting them or exhibiting behavioral extremes; (3) respond appropriately to changes 

in a routine work setting; or (4) deal with normal work stress? 

6. What is the earliest date that the reported symptoms and limitations apply? 

7. Are the symptoms and functional limitations of the complainant reasonably related to 

your patient’s underlying physical and mental impairments? 

Once this information from the treating physicians has been collected, it needs to be analyzed 

to determine what argument can be made under the regulations for an award of benefits.  This 

evidence must be reviewed in light of any reports of medical examinations obtained by the SSA, 

                                                 
4 It also provides the common sense approach to evaluating medical evidence that the MTLA and all other trial 
lawyer organizations should support the adoption of in personal injury, worker compensation and ERISA claims.  
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which are called Consultative Examinations (CEs).  On a case by case basis, it may be necessary 

to address negative findings by the CE, or obtain additional evidence which corroborates the 

treating physician’s opinion, such as from other doctors, vocational experts, the claimant, family 

or friends of the claimant, or past employers. 

The ALJ hearings, themselves, are closed to the public.  You and your client will be assigned 

to an ALJ and given a specific time to appear in a hearing room, which will be locked.  The 

general public is not invited and not allowed to attend.  Advise your client to be early.  If your 

client is late, the ALJ may cancel the hearing and require your client to establish good cause for 

why they did not appear on time before rescheduling it.  At most hearings the claimant and the 

vocational expert that the ALJ calls are the only two witnesses.  Everything else, all of the social 

security forms, medical evidence and any statements from lay persons are accepted into evidence 

in written form.   

At the hearing, typically the ALJ will do the direct examination of your client and of the 

Vocational Expert.  Counsel will then be allowed an opportunity for additional questioning.  

Your client is normally the first and most important witness.  It is crucial that you work with 

your client to maximize their credibility.  There is no prohibition on either the ALJ or counsel 

asking leading questions.  The ALJ usually takes less than 20 minutes to examine your client.  

The preparation of the client to testify usually takes one to two hours.  Make sure to prepare your 

client to keep their answers concise.  Review with your client answers to what they are likely to 

be asked: 

1. Age, height and weight and is their current weight their normal weight?  If not, how 

has their weight changed? 

2. Are there stairs in or to their home and how many times a day do they have to walk 

them? 
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3. Education level and can they read, write and do basic math? 

4. Do they have a drivers’ license and do they drive? 

5. Work history for the last 15 years including specific job title and duties and details 

about standing requirements and lifting requirements? 

6. When and why did they stop working? 

7. What are their symptoms from their impairment(s) and medication(s) and treatment(s) 

that keep them from being able to work; describe specifically? 

8. Who are their treating doctors and what have they been told by their doctors about 

restrictions on activities? 

9. How long can they sit, stand and walk? 

10. How do they spend a typical day and night? – be prepared to explain a typical “good” 

day and a “bad” day, and how many of each they have in a typical week.  

11. Any special issues such as unsuccessful work attempts after onset of disability or 

drug or alcohol abuse or any contradictions in the records? 

 Often the only other witness at the hearing is the Vocational Expert (VE), who is 

subpoenaed to the hearing by the ALJ.  There are many articles written on different possible 

cross-examinations of the VE, some of which are very long and technical.  My personal 

approach is to keep it simple and do a minimal cross-examination.  Keep it short and simple for 

one very important reason:  there is no opportunity to do a deposition or otherwise obtain 

discovery from the VE, so the attorney will not know the answer to any question asked. 

 Generally the key answers from the VE will be to hypothetical questions.  Many times an 

ALJ asks a hypothetical, which does not include the limitations reported by the treating 

physician, and reads something like this: 
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Q: Assume a hypothetical person who has the age, education and work history of 

the claimant, and assume this person is limited to unskilled, sedentary work, with 

limited contact with the public, and a sit/stand option;  are there any jobs available 

in the regional economy that such a person could perform? 

To a question such as this, the VE willstate that jobs exist.  The ALJ will then ask the VE to give 

examples of such jobs and how many exist in the area.  Although in an individual case there may 

be some appropriate examination concerning the VE’s answer, for the most part it does not need 

to be specifically addressed if the underlying facts do not reflect the limitations established by 

the substantial evidence in the record (i.e., those reported by the treating physician).5 The 

ALJ often stops questioning the VE after an exchange such as set forth above.  In that case, 

counsel for the claimant can effectively examine the VE as follows: 

1. Anything needed re: age, education (functional level will trump the 

number of years of schooling) and classification of jobs and 

transferable skills; 

2. Is it correct that if a worker cannot perform at a level, which is at least 

85% of average productivity, then that worker is not employable?  

(VEs vary between 80-85% as the level of productivity necessary to be 

employable); 

3. Assume a hypothetical person who has the age, education and work 

history of the claimant and add a key limitation from the treating 

                                                 
5 Therefore, if the ALJ relies on such a hypothetical to deny the claim, an appeal can successfully argue that this 

hypothetical is not supported by substantial evidence because it does not contain limitations that are supported by 

substantial evidence in the record, i.e., the treating physician reports that counsel has obtained. 
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physician which shows that claimant cannot perform at 80% of 

average productivity.  For example, assume this person is likely to 

miss more than 4 days a month of work because of their medical 

impairments;  are there any jobs that such a person could perform? 

4. Ask additional hypotheticals with other key limitations; 

5. Ask the VE to read a key medical report in evidence which contains a 

statement of the restrictions and limitations from a treating physician.  

After the VE has read it, ask the VE to again assume the same 

hypothetical person who has the age, education and work history of the 

claimant, and further assume that the restrictions and limitations set 

forth in the report from the treating physician are found to be accurate, 

are there any jobs that the claimant can perform?Ask the VE to explain 

the basis for their answer. 

The answer by the VE to each of your hypothetical questions should be that there are no 

jobs that the claimant can perform.  This whole examination should last less than 10 minutes.  

Counsel for claimant should conclude by stating there are no further questions. 

 At the end of the hearing the ALJ will often ask if counsel wants to do a closing  

argument.   It is appropriate to do a very brief closing restating your theory of why the claimant 

should be awarded benefits, as previously submitted in your pre-hearing memoranda. 

 The ALJ will issue a written decision.  It should be sent to both counsel and claimant 

usually within 90 days of the hearing.  If the case is won, the decision is entitled a Fully 

Favorable Decision.  In the alternative, you may receive a Denial or Partially Favorable 

Decision. If you receive either of these, study it to determine if an appeal should be filed.  

Currently, you may file additional evidence with the Appeals Council as long as it relates to the 
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time before the ALJ decision.  Thus, if the ALJ has misinterpreted the medical evidence, you 

may obtain additional evidence to clarify the opinion or finding of a treating physician.  The 

most common and successful argument on appeal is that the ALJ improperly rejected or ignored 

the opinions of the treating physician. 

 The Appeals Council may reverse, in which case the matter is normally remanded 

to the ALJ for a new hearing.  If the Appeals Council affirms, then the client can appeal to 

federal District Court.  The time for filing an appeal to court is 60 days plus five days for receipt 

of the Council decision.  If you file in court, you will not have a trial.  Rather the SSA will file a 

complete copy of the record of the case, including a transcript of the administrative hearing.  The 

court will then set forth a scheduling order for briefing.  Basically, the case will be decided on 

cross motions for judgment on the record.  These cases are commonly assigned to a Magistrate 

by consent of the parties. 

The court will review the denial of benefits on the record based on a standard of review 

known as substantial evidence.  The court will uphold the decision below unless the plaintiff can 

show that material fact findings are not supported by any substantial evidence in the record.  In 

addition, the plaintiff can prevail if it is established  that the SSA has violated the law or 

regulations in how it reached its decision.  See 42 U.S.C. § 405(g); Coffman v Bowen, 829 F.2d 

514, 517(4th Cir. 1987).  If you prevail in federal court, the case will normally be remanded back 

to the SSA to review and set up a new hearing.   

If you prevail in federal court, you are eligible to apply for fees under the Equal Access to 

Justice Act (EAJA Fees).  See 28 U.S.C. §2412(d).  You will need to file a fee petition with the 

Court within 30 days of the Order entering the decision.  See Civ. Rule 109(2)(c) of the United 

States District Court for the District of Maryland.  An EAJA petition, not unlike other fee 

petitions, must include an itemization of your time and a statement of your qualifications.  
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However, unlike most other fee switching statutes, being a prevailing party does not suffice for 

payment.  Rather, you must establish that the position of the SSA was “not substantially 

justified” at the administrative level.  Luckily, if you prevailed by showing that the decision was 

not supported by substantial evidence in the record or that SSA violated a clearly established the 

law or regulation, then the Court usually will find that the SSA position was “not substantially 

justified” and EAJA fees will be awarded from the SSA. 

Be aware, however, that the hourly rate is set by the EAJA statute at $125.00 per hour 

plus consideration of an inflation rate, which brings the current rate to about $150.00 per hour.  

Also, under EAJA, the plaintiff cannot bill for time spent on the fee request or for time spent on 

the claim prior to federal court work.  If the client is actually awarded benefits by the court order, 

counsel should also file a petition for approval of a fee of 25% of accrued benefits to be paid 

from the client’s award of accrued benefits and pursuant to your retainer agreement.  See 

Gisbrecht v. Barnhart, 122 S. Ct. 1817, 1827-1828 (2002).  Counsel should always reduce the fee 

owed by the client by any EAJA fee awarded from the SSA. 
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